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Aviation Terrorism

» No perfect definition for air terrorism exists. Air terrorism could
be said to include hijacking aircraft(s), sabotage of airplane(s),
causing damage to aircraft(s) or airport lounges, gunning down
passengers at airports and turning aircrafts into guided missiles.

« The offence of unlawful interference with civil aviation, whether
a direct attack on an airline, its passengers and crew or on other
related properties, or an act of seizure of an aircraft for the illegal
carriage of narcotics by air, is a criminal act and can be broadly
Identified as an act of terrorism.

« In addition, It Is necessary to address the hijacking threat and
develop adequate response mechanisms. Undoubtedly,
International cooperation is required to find sound solutions.



9/11 incident and Aviation Terrorism

The events of 11 September 2001 have shown that terrorists can suddenly
strike against key facilities—private buildings, government properties,
military installations, etc.—in any place on earth.

The attacks of 9/11 also proved that at least some terrorists will not hesitate
to use jetliners as “human missiles” to accomplish their aims

The 9/11 incident is a reminder to the world of the damage that can be
done by civil aircraft laden with fuel as a terror tool.

Several new measures to prevent hijacking have also been adopted in US
and other Countries

On an international level, the UN also have taken actions on the matter: on
September 10, 2010, the Diplomatic Conference on Aviation Safety,
organized under the auspices of the ICAQO adopted two new aviation anti-
terrorist instruments: the Beijing Convention, which replaced the
Convention on the Suppression of Unlawful Acts Relating to International
Civil Aviation of 1971 , and the Beijing Protocol, which amended the
Convention for the Suppression of the lllicit Capture of Aircraft of 1970
(formerly the "Hague Convention™).



Aviation Security after 9/11

The 9/11 attacks were a rude awakening for many countries around the
world and revealed many deficiencies in existing aviation security systems.

ICAO played its leading actor role in the transformation that included the
most comprehensive changes ever to aviation security in terms of magnitude:
security measures were overhauled, aviation security authorities were put in
place in many countries, new treaties were signed, new screening equipment
was deployed, and more funds were allocated for security measures.

Other leading actors also responded very quickly. In commenting on the
UN’s actions it is said the UNSC Resolution 1373 as the “most important
Instrument agreed upon” since 9/11, because it instituted a stand-alone
obligation to prevent transnational terrorism.

The events of 9711 also resulted in the US making important strides towards
overhauling its methods and ensuring a better security net against terrorist
acts.



Aviation Terrorism: Need for Regulations

From the onset of the jet age, terrorists have tried, tested and improved
various methods for attacking civil aviation.

They initiated a wave of aviation terrorism with a series of aircraft
hijackings in the 1960s, introduced a long cycle of airport and ground
attacks in the 1970s, instigated a short but deadly mid-air sabotaging
stage in the 1980s, and prompted a phase of suicide missions in the
1990s, which culminated in the 11 September 2001 (9/11) attacks that
killed thousands of people with hijacked aircraft

The targets, damage, scope, and sophistication of the 9/11 attacks have
all contributed to turning international terrorism into an immediate,
tangible, and existential danger to the entire world

ICAO security-related legal instruments, 1.e. Conventions, Protocols,
Resolutions, Standards and Recommended Practices (SARPSs), which
form the international legal and regulatory framework.



Aviation Terrorism: Need for Regulations Cont..

Its efforts to enhance aviation security, ICAO Member States ratified
four Conventions and one Protocol between 1963 and 2010.

It IS important to reiterate that these legal instruments were always
Introduced in reaction to specific attacks against civil aviation.

The 9/11 attacks highlighted that, despite the legal instruments already
adopted, there were still possibilities to improve the international civil
aviation legal and regulatory framework. Henceforth, ICAO needed to
follow suit and transform itself.

The platform for launching the beginning of a new age for ICAO was
the Diplomatic Conference on Aviation Security, held in Beijing in
September 2010. At this venue, ICAO introduced a new forward-
thinking approach to aviation security.



|CAO and Aviation Terrorism

ICAO responded to the problem with two types of actions: legal and
technical.

Legally, it initiated the preparation of a legal and regulatory framework
(LRF) aimed at harmonizing a legal response dealing with illegal acts
threatening the security of international civil aviation.

Five Conventions and two Protocols were developed to address a series
of criminal acts and terrorist attacks committed against civil aviation.

Technically: (1) it created a Committee on Unlawful Interference of
Aircraft to develop preventive measures and procedures to enhance
aircraft security;

(2) it adopted Annex 17 and its standards and recommended practices;
(3) it promoted better cooperation with Member States; and
(4) it created committees to deal with specific problems.



Aviation Terrorism and International
Conventions

The safeguards for international civil aviation against acts of unlawful
Interference have been a matter of grave concern to the governments and
the ICAO all over the world.

The costs resulting from unlawful interference in terms of loss of human
lives, disruption of air services and adverse economic impact are
Incalculable.

These incidents occurring as they do over the frontiers of more countries
then one raise the important issue of jurisdiction also.

This called for specific undertakings by states through various
conventions, agreements, declarations and national legislation.

The most important conventions adopted by the ICAO are the Tokyo
Convention 1963, the Hague Convention 1970, the Montreal Convention
1971, the Montreal Protocol 1988, and the Convention on the Marking of
Plastic Explosives for the Purpose of Detection 1991.



|CAO and Aviation Terrorism

The ICAO legal instruments were indeed introduced in reaction to
catalytic terrorist attacks:

(1) the hijacking of EI Al Flight 426 on 23 July 1968 brought about the
long-awaited ratification of the 1963 Tokyo Convention on Offences
and Certain Other Acts Committed on Board Aircraft as well as the
quick adoption of The Hague Convention for the Suppression of
Unlawful Seizure of Aircraft in 1970

(2) a series of five hijackings perpetrated by the Popular Front for the
Liberation of Palestine (PFLP) between 6 to 9 September 1970 led to
the adoption of the 1971 Montréal Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation

(3) the simultaneous Rome and Vienna airports terrorist attacks
committed on 27 December 1985 led to the adoption in 1988 of the
Montréal Protocol for the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation and



|CAO and Aviation Terrorism

» (4) three sabotage attacks eventually steered ICAO in 1991 to the
adoption of the Montréal Convention on the Marking of Plastic
Explosives for the Purpose of Detection: (a) Air India Flight 182
on 23 June 1985, (b) Pan Am Flight 103 on 22 December 1988,
and (c) UTA Flight 772 on 19 September 1989. In a four-year
span, a total of 770 people were killed by those three acts of
sabotage.

« (5) ICAO’s new proactive approach was exemplified by the
adoption in 2010 of two new legal Instruments for securing
International civil aviation: (1) the Beijing Convention on the
Suppression of Unlawful Acts Relating to International Civil
Aviation, and (2) the Protocol Supplementary to the Convention
for the Suppression of Unlawful Seizure of Aircraft.



The Tokyo Convention, 1963

ICAQO Diplomatic Conference was called in Tokyo from 20 August
to 14 September 1963 to solve the problem of crimes committed on
board aircraft in flight.

Tokyo Convention 1963 determined the following recurrent
themes: (1) the scope of the convention; (2) the status of the
aircraft; (3) the jurisdiction, powers, and duties of states; (4) the
powers of the aircraft commander; (5) the particularities of the
offense; and (6) extradition. Eventually, all these themes were
either Dbetter defined, enhanced, or complemented by later
conventions and protocols.

Art 10 immunity to commander ,crew members, passenger from the
proceeding of suits Convention also mentions acts of interference,
seizure of or other wrongful exercise of control of an aircraft,
Implying its concern over hijacking.



The Hague Convention, 1970

The Convention for the Suppression of Unlawful Seizure of Aircraft
adopted in The Hague in 1970 (also known as the Hijacking Convention
or Unlawful Seizure Convention) aimed to solidify the provisions of the
Tokyo Convention 1963 and to augment its reach.

It defined three fundamentals of the offense of unlawful seizure of
aircraft:

(1) the perpetrator must be on board an aircraft in-flight when the act is
committed,;

(2) there must be the use of force, threat to use force, or any other form
of Intimidation in order to seize or exercise control of the aircraft; and

(3) the aircraft must be In “in-flight status” according to the
Convention’s specifications.573 Additionally, Article 1(b) expanded the
notion of “offender” to include any accomplice participating in or aiding
someone In carrying out unlawful acts.



The Hague Convention Cont..

Article 4 of the Convention explained that four states possess
jurisdiction to act against the offender:

(1) the state of registration of the aircraft;
(2) the state of landing if the alleged offender is still on board,;

(3) In the case of a leased aircraft, the state of business or
residence of the lessee; and

(4) the state where the alleged offender is present In its
territory, once that state decides not the extradite the offender.

Article 8 Discussed the Legal basis for extradition.”

Article 10 emphasized that Member States ought to cooperate
In connection with criminal proceedings related to the
offense.



Montréal Convention 1971

The Hague Convention 1970 left many gaps unfilled and created an uproar in
the industry.

ICAO responded to these failings in 1971 by introducing the Montreal
Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation (also known as the Montréal Civil Aviation Convention).

Although it repeated many of the principles expounded in The Hague
Convention 1970, it also brought together original ideas and clarified old ones
to remedy gaps.

In summary:

(1) it refined the vague definition of acts of unlawful interference (Art. 1(1); (2)
it addressed acts of sabotage of aircraft (Art. 1(1)(b) and (c); (3) it introduced
the notion of attacks against civil air navigation facilities (Art. 1(d); (4) it
criminalized the communication of false information endangering the safety of
an aircraft (Art. 1(e); and

(5) it included attempts to commit an unlawful act against civil aviation as well
as all conspirators involved in an attack in the list of perpetrators (Art. 1(2)).

The new instrument also extended its reach by introducing the notion of
aircraft-in-service, which included operations around aircraft before departure
and after landing (Art. 2(b),) to offer better aircraft protection at airport



Montréal Protocol 1988

« |n 1988, ICAO adopted the Montreal Protocol for the Suppression
of Unlawful Acts of Violence at Airports Serving International
Civil Aviation, Supplementary to the Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Aviation
(Montreal 1971) (also known as the Airport Protocol).

« The Protocol expanded the reach of the Montréal Convention 1971
to extend beyond aircraft in-flight or in-service and to include acts
of violence against people and facilities where air passengers are
assembled before and after traveling at airports serving
International civil aviation.

« Airport attacks of this type normally receive comprehensive
media coverage and generally create a lasting effect on the
collective imagination.



Montréal Convention 1991

The Montréal Convention on the Marking of Plastic Explosives for the
Purpose of Detection, March, 1991(also known as the Plastic Explosives
Convention).

In general terms, it addressed the manufacturing and control of new marked
explosives, and the destruction of unmarked ones.

According to Milde, the general concept of the Convention was very
simple: plastic explosives could be made detectable by a “marker”—a
substance added to them.

Article Il directed Member States to prohibit and prevent the manufacture
of unmarked explosives;

Article 111 related to the movement of unmarked explosives, and Article IV
touched on the strict and effective control over the possession, transfer, and
destruction of explosives.

Despite the high number of casualties caused by sabotage attacks, the new
Convention only entered into force seven years later, on 26 June 1998.



Beljing Convention 2010 and Beijing Protocol 2010

ICAO’s new proactive approach was exemplified by the
adoption In 2010 of two new legal instruments for securing
International civil aviation:

(1) the Beljing Convention on the Suppression of Unlawful Acts
Relating to International Civil Aviation, and

(2) the Protocol Supplementary to the Convention for the
Suppression of Unlawful Seizure of Aircratft.

The Beijing Convention 2010 and Protocol significantly
strengthen and broaden the international civil aviation legal and
regulatory framework, and facilitate the prosecution and
punishment ofo ffenders. The Beijing Convention 2010 corrects
the flaws of the framework developed in the past half a century.



Beijing Convention 2010 and Beljing Protocol 2010

The Beijing Protocol 2010 updates The Hague Convention 1970 by
expanding it to cover different forms of aircraft hijacking.

According to Giemulla and Weber, these new legal instruments retained
the important principle of “prosecute or extradite” while expanding
jurisdiction and reinforcing extradition mechanisms included in previous
conventions, namely by creating a number of new international offences.

The authors also highlighted the innovative and proactive initiative of
ICAO pertaining to the provision for unlawful acts using or transporting
any biological, chemical, or nuclear substances (BCN); Van der Toorn
offers more precisions and explains that the new offences created by the
Beijing legal instruments include: the use of aircrafts as weapons, the use
of weapons of mass destruction on an aircraft, and the transport of
dangerous materials

Both the Convention and the Protocol were meant to modernize the
Montréal Convention 1971 and its Supplementary Protocol 1988 by
giving Member States the capacity to criminalize “a number of acts
constituting new and emerging threats against civil aviation, including
certain preparatory acts.”



Why India has to adopt
International Treaties?

INDIA AND INTERNATIONAL
OBLIGATIONS TOWARDS AIR SAFETY
AND SECURITY NORMS



India and International Civil Aviation

Why and How Domestic Implementation of International
Hijacking and Terrorism Laws In Indian?

Domestic Implementation of International Law and
nternational Air Law In India

Distinctions between Domestic and International Legal order

ndia is party to all important treaties on Int. civil aviation and
to implement most of the above treaties it also made enabling
legislations

E.g. Tokyo Convention Act 1975, the Carriage by Air Act,
1972, Anti- Hijacking Act 1982, Suppression of Unlawful
Acts against the safety of civil Aviation act 1982 amendments
to the later two added in 1994 and Anti Hijacking Act, 2016




Importance of Air Safety and Security

» The priority for aviation administrations and airlines is the safety
and Security of passengers, the general public, ground
personnel, and property.

 Indeed, the improvements in technology, which restored safety
to modern aircraft, have also contributed to a great risk of loss to
passengers as evident in a number of disasters in recent years

« Air safety is the basis of public confidence in the air transport
Industry, and public confidence is a necessary condition for the
continued growth and prosperity of industry and the world
economy. Thus the aircraft designer, the manufacturer, the
operator and government - all strive to achieve greater air
safety.



What Is Air Safety?

« The phrase "air safety" generally connotes the
minimisation of dangers, risks and hazards during aircraft
operations, bearing chiefly on safety standards established
by aviation technology and the competence of personnel
Involved in aircraft operation.

* In other words, air safety presupposes precautions against
accidents of any kind, either by preventing their recurrence
or by trying to minimise their effect.



Air Safety Regulations in India

A phenomenal rise in aerial navigation, globalisation of air transport,
privatisation of government air services, liberalisation of economic
regulations and increasing environmental controls has significant implications
for safety and security

Added to these, profound changes in aircraft design, engineering and speed,

and the surging competition among airlines all point to an inexorable need for
legal and other measures for safety in the air

Every country has its own legislation to regulate and codify different facets of
civil aviation.

Air safety and security regulations covered in India include the Aircraft Act
1934, the Aircraft Rules 1937, the Constitution of India 1950, the
Incorporation of the International Standards and Recommended Practices of
the Chicago Convention 1944



Government Initiatives

The Government of India, despite the claims that airspace is safe with
advanced ATC, has presumably realised the existing weakness in the air
safety system.

It appointed several committees to overhaul air security in flights. The
wider terms of reference for the committees include:

the review of the DGCA organisational structure;

the overhaul of the Aircraft Act 1934, the Aircraft Rules 1937, and
existing safety regulations;

the development of aviation manpower and working conditions at various
airports; the revamp of air navigation and air traffic control system; and

the creation of safety awareness



Committees on Alr Safety

The Kanungo Committee has been constituted to ensure a comprehensive
appraisal of the existing air safety regulations and machinery and probe their
effectiveness.

The Bimal Julka Committee has strongly criticised the state of working
conditions at airports and recommended the modernisation of air traffic
systems.

The Justice R.C. Lahoti Commission calls for the introduction of separate
corridors at Delhi and Mumbal airports for incoming and outgoing flights and
of the latest radar system.

The Seth Committee report recommends inter alia autonomy for the DGCA, the
setting up of a civil aviation board to act as an appellate authority for
representations against the decisions of the DGCA, the AAI and the BCAS; the
creation of an independent body to investigate accidents; the overhaul of
aviation training infrastructure; the strengthening of safety regulations; more
stringent methods of licensing for personnel; the modernisation of
satellite-based air navigation systems; and the safety audit of aviation agencies



Committees Cont..

In February 2000 the government has entrusted the R.C. Jain
Committee to look into the security aspect at all important
alrports across the country in past-hijacking scenario.

The Jain Committee was constituted on December 22, 1999 to go
Into the reasons for the death of 13 year old Jyosna Jettini on an
escalator at the IGIA.

The committee recommend for systematic improvements on
airport maintenance, co-ordination between various agencies at
the airport, preparedness and sensitisation of personnel at the
airport in case of emergencies and accidents.



DGCA and Air Safety

The Directorate of Air Safety is one of the agencies functioning under the
DGCA.

It investigates air accidents/incidents and keeps their records and statistics. It
also has regulatory functions over safety requirements.

The inspector of the directorate conducts investigation into
accidents/incidents if ever an inspector's probe is ordered by the DGCA.

In actual practice, the DGCA appoints an inspector whenever an accident
occurs. If a commission of enquiry is set up, the inspector reports to the
commission and follows its directions.

The Air Safety Directorate presently depends heavily on the operator's
know-how, or equipment, for the analysis of accidents/incidents.

The directorate has very meagre resources of its own for the analysis of data
and deciphering of recordings.

It is also tremendously handicapped in its investigations for lack of pilot
experience - this is vital for the analysis of flight handling techniques,
control inputs, and recordings



Aircraft Hijackings — Lessons to Learn

» The story of hijacking of Indian aircraft started way back in the
early 1970s.

 The first hijacking in India, as well as in Asia, took place when
the Indian Airlines Fokker Friendship was hijacked by two
Jammu & Kashmir National Liberation Front (JKNLF)
members on 30 January 1971. It was diverted to Lahore, as it
was about to land In Srinagar, with 28 passengers and four
crew members on board. The passengers and crew were
released, but the aircraft was blown up.

 Airline security became a major issue in thel980's, especially
after the bombing of the Air India Boeing 747 Kanishka and
the loss of 329 lives over the Atlantic Ocean



Contd..

Since the first hijacking around 20 Indian aircraft have been
hijacked, in which five were forced to land in Amritsar as
permission to land in Lahore was not granted.

Five more of these hijacked planes actually landed in
_ahore, which seems to be a favourite destination of
nijackers of Indian Airlines aircraft.

Rest of the Hijacking were happened in other parts of the
world

These hijackings have confused governments and exposed
an indifferent judiciary, and there has not been a policy on
how to handle this kind of situation.




Committees and Commissions on Aviation Security

The fast-track nature of life Is taking a heavy toll due to safety
collapse in air transport. In civil aviation, the high costs of travel are
no guarantee for safe travel, or the reach of destination on time
without delay, or obstacle.

Frequent collision In the skies is another aspect of deep concern, as
revealed by the Charkhi Dadri disaster of 12 November 1996 in
Haryana (India), resulting in the loss of nearly 350 lives.

The Government of India, despite the claims that airspace Is safe
with advanced ATC, has presumably realised the existing weakness
In the air safety system.

Govt. appointed several committees to overhaul air security in
flights. The wider terms of reference for the committees include: the
review of the DGCA organisational structure; the overhaul of the
Aircraft Act 1934, the Aircraft Rules 1937, and existing safety
regulations



Kandahar Hijacking

 The hijacking of the Indian Airlines 1C-814 aircraft by
Islamic fundamentalists on 24 December 1999 from

Kathmandu to New Delhi ended at Kandhahar airport

N

southern Afghanistan on 31 December 1999, with the release

by the hijackers of 158 passengers and crew held hostage.

» This hijacking is the thirteenth such incident in India since

1971 and has generated enormous interest and comment.

 This hijacking was distinct from other hijackings for a variety

of reasons, which include not only information flow about t
event but also national and int. security implications of t
Incident. The media has played active role in influencing t
containment of such terrorism.
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Kandahar Cont..

The manner in which the hijacking story has been treated
suggests a degree of hyperbole that warrants introspection
Into the event.

At the international level, this is the first major hijacking
after the highly acclaimed post-Cold War consensus among
major powers that any form of terrorism is unacceptable

Given its high-profile operation, the airline hijacking Is not
just a threat to passengers, but as the recent event showed
the country’s security concern as well.

Despite losing thousands of lives to terrorism and facing a
record number of hijackings, security at Indian airports is
often visibly lacking and the attitude of the authorities
ranges from apathy to indifference



Kandahar Cont..

This hijacking has also led to various debates and raised several
questions relating to the government’s handling of the issue.

The first question — why did the government not act quickly on the
several warnings that it received of a possible terrorist attack at
that time?

Why did the government allow the hijacked plane to leave
Amritsar and Indian territory?

What culpability did Nepal have in this event?
And was the government right in giving into the hijackers?

The hijacking has also highlighted the dangerous dimensions of
the situation in the Kashmir Valley, with home-grown militancy
now substituted by a much more ominous variety of terrorism.



Kandahar Cont..

The eight-day hijacking drama ended in an exchange of 158 hostages for
three prisoners released by India, among them Maulana Masood Azhar, a
Pakistani and top Kashmir cleric of the separatist group-Harkat-ul
Mujahideen.

At the end of the day, however, the Khandahar crisis compelled public
and government attention. One fallout of modern-day international
terrorism which uses hijacking as easy weapon is to invite media
attention, pressure governments into making policy changes and secure
the release of terrorist prisoners across the world.

India should consider putting a mechanism in place by which the
protection of the country is not confined to secure the borders alone.

It must acknowledge that its civilians are equally at the forefront — that
national security can be endangered any time anywhere.



BCAS security measures for airports and
safety of air passengers

Deployment of Central Industrial Security Force (CISF) in place
of state police for security duties at the airports in a phased
manner.

Deployment of Sky Marshals on some identified routes of Indian
Airlines and Air India as an added safety measures.

Frisking of passengers and hand baggage at the time of entry into
sterile area has been tightened. Ladder print secondary frisking
has been introduced.

Strict control on access to the airports In being ensured by
comprehensive review of Photo Identity Cards to restrict the
number of pass-holders and banning of entry of visitors
temporarily.



BCAS Measures Cont..

 Raising of the perimeter wall to the prescribed
neight of all operational airports.

« Replacement of old X-Ray machines and
Installations of new colour X-Ray machines
wherever necessary so as to ensure that at least

two. X-Ray machines are available at every
point.

 Modernisation and upgradation of security
related technological setup at the airports Is
being done In a phased manner




After the Kahandar hijacking, the MCA reviewed
security measures and taken the following decisions

« Sky Marshals will be deployed on all flights of all airlines
of India at randsom basis;

« Sky Marshals shall be the part of crew and handle
situations as per operational requirements with use of arms
being the last resort;

« Crew members of all airlines and the staff of AAI would
be imported anti-hijacking training.
« The frisking of passengers and hand-baggage would be

given high priority and the following measures would be
undertaken.

 Restricting of carriage of hand-baggage only a small size
bag would be permitted;



MCA Measures Cont..

Secondary frisking at ladder-print would be done at all airports.

Sample physical checking of hand-baggage upon entry into
sterile area would be done;

Civil Aviation Security Force (CASF) would be set up on
experimental basis;

Old X-Ray machines will be replaced by AAIl wherever
necessary

It will be ensured they are kept in working conditions; and

The Central Industrial Security Force (CISF) will provide
manpower in a phased manner for the Civil Aviation Security
Force to be set up



Aviation Security Regulations in India

A phenomenal rise in aerial navigation, globalisation of air
transport, privatisation of government air services, liberalisation of
economic regulations and increasing environmental controls has
significant implications for safety and security

Added to these, profound changes in aircraft design, engineering
and speed, and the surging competition among airlines all point to
an inexorable need for legal and other measures for safety in the air

Every country has its own legislation to regulate and codify
different facets of civil aviation.

Air safety and security regulations covered in India include the
Aircraft Act 1934, the Aircraft Rules 1937, the Constitution of India
1950, the Incorporation of the International Standards and
Recommended Practices of the Chicago Convention 1944.



Security Regulations Cont..

India's national civil aviation security regulations are based on the
Annex 17 of the Chicago Convention 1944.

Under the Annex 17, the contracting states shall ensure the security
of international passengers through well-trained officers, supporting
facilities, safeguard of airport and ground facilities at all
International airports, and effective implementation of national civil
aviation training programmes.

A national civil aviation exercise was introduced in India after the
passage of the Tokyo Convention Act 1975. Later, the
Anti-Hijacking Act, and the Suppression of Unlawful Acts Against
Safety of Civil Aviation Act were passed in 1982. The latter two
Acts were amended in 1994 and the New Anti Hijacking Act, 2016
also in force.



Tokyo Convention Act 1975

The Tokyo Convention Act 1975 was passed by the Indian
Parliament as the Act 20 of 1975 and came into force on 1
January 1976.

This Act was passed to give effect to the Convention on Offences
and Certain Other Acts Committed on Board Aircraft, adopted in
Tokyo on 14 December 1963.

The Act comprises four chapters: preliminary, definitions,
offences and miscellaneous.

Section 2 of the Act defines important terms like aircraft,
appropriate authority, commander, convention country, Indian
registered aircraft, military aircraft, operator, pilot-in-command,
the Tokyo Convention, and aircraft in flight



Offences Under Act

Chapter Il of the Act elaborating on "offences" is the core
subject of the Tokyo Convention as implemented in India.

The "offences" covered In this chapter are

(a) the application of criminal law to aircraft;

(b) provisions of the Extradition Act 1962;

(c) the powers of an aircraft commander;

(d) jurisdiction,

(e) provisions of evidence in connection with aircraft; and
(f) provisions of documentary evidence




Cont..

« Section 3(1) of the Act states: "Any act or omission taking
place on board an Indian registered aircraft while in flight
elsewhere than in or over India which, If taking place in India,
[sic] would constitute an offence under any law in force in
India...

« " Section 4 of the Act, facilitating the application of the Indian
Extradition Act 1962, provides: "...any aircraft registered in a
convention country shall, at any time while that aircraft is in
flight, be deemed to be within the jurisdiction of that country,
whether or not it i1s for the time being also within the
jurisdiction of any other country." The Act reflects the
recognition of the jurisdictional claim of the state of aircraft
registration.



Cont..

« Section 5 of the Act deals elaborately with the powers
of the commander of an aircraft, including the safety

of the aircraft, or persons, or property on board t
aircraft, or the good order and discipline on board t
aircraft. Moreover, the same section empowers t
aircraft commander to disembark or deliver a person.

€
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« Section 6 of the Act Is conferred with the jurisdiction

In respect of piracy committed on the high seas.

« Section 10 of the Act confers on the Central
Government the power to certify which countries are

the contracting parties to the Tokyo Convention



Suppression of Unlawful Acts against the
Safety of Civil Aviation Act 1982

 This Act was passed by the Indian Parliament to give
effect to the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, adopted in
Montreal on 23 September 1971.

 This Act also carries Iidentical provisions with the
Anti-Hijacking Act, except for Sections 2(2) 3 and 4.

« Section 2 of the Montreal Convention Act, identical with
Section 2 of the Anti-Hijacking Act, embodies the
definitions of aircraft, aircraft registered in India,
convention country, military aircraft, and the Montreal
Convention.



Punishments

» Chapter Il of Section 3 of the Montreal Convention Act
Incorporates, in identical terms, the offences enumerated in
Article 1(1) (A), (B), (C) and (D) of the Montreal
Convention, and also attempts to commit them as well as
their abetment as offences under the Act, and prescribes
for each of these offences a punishment of life
Imprisonment and simultaneous liability to fine

« Section 4 of the Act Iincorporates the offence of
destruction, damage to and interference with the operation
of air navigation facilities "as offences" under the Act, and
prescribes a punishment of imprisonment for life and
simultaneous liability to fine



Amendments of 1994

The Suppression of Unlawful Acts against Safety of Civil Aviation
(Amendment) Act 1994 inserts a new Section 3A, which spells out
offences at airports. It says whoever at any airport unlawfully and
Intentionally, using any device substance or weapon -

(a) commits an act of violence which is likely to cause grievous hurt,
or death of any person; or

(b) destroys or seriously damages any aircraft or facility at an airport,
or disrupts any service at the airport, endangering or threatening to
endanger safety at that airport shall be punished with imprisonment for
life and shall also be liable to fine.

Whoever attempts, it adds, to commit, or abet the commission of, any
offence under sub-section (1) shall also be deemed to have committed
such offence and shall be punished as provided for such offence.



Cont..

The other provisions of the Montreal Convention Act, including the
Suppression of Unlawful Acts against Safety of Civil Aviation
(Amendment) Act 1994, are identical with those of the
Anti-Hijacking Act, and the above analysis of the Anti-Hijacking
Act and its amendment apply here mutatis mutandi

On the domestic front, India should adopt and implement the
International Standards and Recommended Practices of the Chicago
Convention of 1944 from time to time.

The implementation of the ICAO’s CNS/ATM technology in India
Is also another issue concerned with the safety and security
regulations in India. In the long term, however, the country needs to
evolve a more coherent policy to tackle blackmail by terrorists who
want to achieve their political ends through violence



Alrcraft Act, 1934 Aircraft Rules, 1937 and
Alir Safety

Section 4 Act, Implementation of the Chicago Convention.

Under Section 5 of the Aircraft Act 1934, the DGCA lays down
the conditions under which an aircraft may be flown, or may carry
passengers, mail, or goods.

The DGCA may issue directions consistent with the Aircraft Act
1934 and the rules framed thereunder with respect to measures to
be taken and the equipment to be carried out for ensuring the
safety of life.

In the interest of public safety or tranquility, the Union
Government has the power to make orders in emergency to
enforce rules for the investigation of accidents, and to prohibit or
regulate the construction of buildings, planting of trees, etc, for
safe aircraft operations.



The Anti-hijacking Act, 2016

Anti- Hijacking Act, 2016, came into force in 2017. India also signed the Beijing
Protocol 2010 which deals with unlawful acts against the Civil Aviation by new types
of threats.

This new law Consisting twenty- one (21) sections.

The first chapter Sections 1 and 2 deals with the definition of hijacking and other terms
like Agency, aircraft, hostage, military aircraft, etc. The new Act broadens the definition
of hijacking to include any attempt to seize or gain control of an aircraft using "any
technological means”, which accounts for the possibility that the hijackers may not be
physically present on board the aircraft

CHAPTER II: HIJACKING AND CONNECTED OFFENCES from sections 3-10
deals with the punishment for the accused. Notably, the provisions of the Code of
Criminal Procedure, 1973 has been enabled. Chapter 2 also describes the powers of the
central government. It also defines the jurisdiction of the law.

The third chapter Sections 11-21 contains the miscellaneous provisions such as the
power to treat certain aircraft to be registered in Convention countries. The persons
acting in good faith and doing anything required under their duties under this Act are
protected under this act against any suit and repeal of 1982 Anti Hijacking Act.



The Anti-hijacking Act, 2016

The Second chapter in the Act is really very important as it is
providing for the various Hijacking and other connected offences
and also deals with the punishments for commission of such
offences.

The maximum punishment In this Act can be awarded up to death,
I.e. the capital punishment.

For the purpose of the arrest, investigation and prosecution, the
Central Government is empowered in this Act to confer powers to
any officer from National Investigation Agency, or to any officer
from the Central Government.

Also, the provisions as to designated court are also contained in this
Act and for process, the provisions of the Code of Criminal
Procedure, 1973 are made applicable.
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Provision of capital punishment and Role
of Central Government

Section 4 of the Act provides that in case of hijack, if the accused has
conducted any act of violence which may result in death of any of the
passengers or crew members and the security personnel or any such other
person not involved in the offence present in the aircraft, he may be liable for
death penalty.

The accused will still be charged with life imprisonment and fine, along with
confiscation of his movable and immovable properties in case the accused is
charged only of hijack.

Section 5 of the Act of 1982 had provisions of the death penalty for the
accused however only in case killing of hostages such as passengers and crew
members directly.

The Section 6(2) of the Amendment Act also empowers the Central
Government for investigation, arrest, and prosecution of any officer of the
Central Government or National Investigation Agency (NIA) in the case of
suspicion.



The Anti-hijacking Act, 2016

Section 7 Jurisdiction and Section 8 Designated Court.

Another important amendment included in the Anti-
hijacking Act, 2016 is the change of jurisdiction of the law.
The law now covers provisions against highjacking of
aircraft’s registered Iin India or consisting of Indian
passengers or highjack committed by an Indian anywhere
In the world

Section 8 Offences triable by Designated Court.

Section 20 of the Anti-hijacking Amendment Act
empowers the Central Government to lay down new rules
If required and present before both the Houses of
Parliament for discussion and approval before
Implementation.



The Anti-hijacking Act, 2016

« According to the law, If the hijacker is a resident of India,
or if the hijacked aircraft is registered in India or if any
foreign registered aircraft lands in India with the alleged
offender still on board or when the aircraft is hijacked
anywhere in the world, and an Indian citizen is on board,
proceedings under Anti-hijacking Act may be applicable
upon the hijacker. It has been mentioned in Section 7 of
the amended act.

« The Anti-hijacking Amendment Act, 2016 covers a
considerable amount of improvements compared to the act
of 1982 or the amendments made in 1994.



Shortcomings of 2016 Act

The term ‘aircraft’ iIs identified as any aircraft, whether or not it is
registered in India. But it excludes an aircraft that Is used in customs
or police service, which should have been included.

the terms ‘hostage’ and ‘security personnel’ have not been defined in
the act. The act, as stated above, only prescribes a punishment with
death where the offence of hijacking results in the death of a hostage
or security personnel

The act also does not protect ground staff and security personnel at
the airport. While an aircraft is on the ground or is being prepared
for departure, a prospective hijacker may commit an act of violence
against the ground personnel



Birju Kishor Salla Case

The life sentencing of Mumbai businessman Birju Salla for placing a
hoax hijack note on a Jet Airways plane to force his girlfriend to shift
to Mumbai from Delhi as the first trial under India’s Anti-Hijacking
Act, 2016, has set a new precedent for air travel safety violations.

Salla was sentenced to life imprisonment and was slapped with a fine
of Rs 5 crore by a special NIA court for leaving the hijack note iIn
Urdu and English in a tissue paper box of the toilet on a Mumbai-Delhi
flight on October 30, 2017.

The court of special NIA judge K M Dave said the fine amount
submitted by the convict, businessman Birju Salla, will be distributed
among the crew members and passengers on board the affected plane.

The NIA had in January last year filed a charge sheet against him
under sections 3(1), 3(2)(a) and 4(b) of the Anti-Hijacking Act, 2016



What we need to do further?

If India Is to evolve a consistent and credible position
against hijacking, it needs to do much more than rhetoric.

First, it needs to build up domestic support for hardline
strategies.

Second, India needs to strengthen its role in multilateral
efforts at anti-terrorism.

Finally, the government needs a more comprehensive anti-
terrorism policy drummed into the domestic security
apparatus; above all there is a need for a strict
Implementation mechanism.



Conclusion

« The new legislation is a welcome move as India tightens its stand
on dealing with hijacking incidents. Hijacking has become a
significant area of international aviation law causing great concern
globally. India has showed its concern by updating its legislative
machinery and by establishing an effective means of combating
hijacking

« Implementation of these laws will impact India’s strong stand
against incidents like hijackings.

« There are still certain points to be covered to make this law even
stronger such as to allow the security forces to shoot down an
aircraft which may be used as a missile or the power to concerned
authorities or security forces to prevent take off for suspected
flights.



